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Elena Kagan’s shaky record 
By HARVEY SILVERGLATE AND KYLE SMEALLIE  |  April 16, 2010 

 

 

Long before Supreme Court Justice John Paul Stevens’s April 9 announcement that he will retire 

this June, legal observers had already picked a front-runner for the seat Stevens has occupied 

for 34 years: former Harvard Law School dean and current US Solicitor General Elena Kagan. 

 

Kagan is seen as the politically wise choice for Democrats. Some legal and political observers 

say the moderate credentials that earned her quick congressional approval in 2009 for solicitor 

general — the government’s head lawyer and spokesperson before the Supreme Court — 

would translate into a relatively smooth Supreme Court confirmation. Having already approved 

her as SG, it would be difficult for congressional Republicans to oppose Kagan’s nomination and 

paint her as “outside the mainstream.” 

 

But this focus on short-term political calculation obscures the most significant consideration. 

On matters of executive authority — where the judicial branch has been a vital bulwark against 

post-9/11 “war on terror” civil-liberties violations — Kagan’s record indicates an ideological 

departure from Justice Stevens, who authored watershed detainee-rights opinions and 

organized the five-justice majorities that struck down other Bush administration power grabs. 

 

To be sure, attempting to assess a judicial philosophy, much less a justice’s evolution once on 

the bench, is difficult (see David Souter). And Kagan’s tight-lipped nature regarding her personal 

legal philosophy, coupled with a scant paper trail, doesn’t help. But if her record — the few 

clues she provided as an academic, and in her tenure thus far as SG — is any indication, she’s 

more likely to side with the conservative bloc on matters of executive power and war-time 

presidential authority. 

 

This is perhaps the signal legal issue of our day: the question of whether the nation can and will 

protect itself while preserving the separation of powers and fundamental individual liberties 

that have served the nation so well for so long. 

 

http://thephoenix.com/Boston/news/100861-elena-kagans-shaky-record/
http://thephoenix.com/Boston/Authors/HARVEY-SILVERGLATE-AND-KYLE-SMEALLIE/
http://www.scotusblog.com/2010/02/on-october-4-2010-elena-kagan-will-ask-her-first-question-as-a-supreme-court-justice/
http://ww.npr.org/templates/story/story.php?storyId=124597191
http://www.law.harvard.edu/faculty/directory/index.html?id=112
http://www.nytimes.com/2009/05/17/us/17kagan.html
http://www.nytimes.com/2009/02/18/us/politics/18policy.html
http://www.cnn.com/2010/POLITICS/04/11/supreme.court.senate/
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Grandstand though they may, Republicans aren’t likely to block a Kagan appointment, so the 

question must now be asked: can Kagan be counted on to preserve and protect the nation’s 

legal institutions that have come under siege in the unremitting “war on terror”? 

 

RED HERRINGS VS. REAL ISSUES 

Conservative critics will drum up Kagan’s pro-choice and pro-gay-rights positions. But don’t 

read much into these red herrings; here, Kagan’s views mirror those of Justice Stevens, and will 

likely have little impact on the high court’s balance. Issues of presidential power and war-time 

authority will, however, persist as long as the war on terror continues. And if Kagan, 49, shares 

Stevens’s longevity, she could be on the bench until 2050. 

 

Perhaps Kagan — credited with bringing conservative professors to Harvard Law, and thereby 

supplying some much-needed intellectual diversity to the sometimes-fractious faculty — could 

become a high-court coalition builder much in the mold of Stevens. But where Stevens used 

this ability to sway on-the-fence colleagues to oppose extreme proclamations of executive 

authority — such as in major habeas corpus and detainee-rights cases — we’re left wondering 

in what direction Kagan’s coalitions would shift a divided high court. 

 

Kagan has a history of executive-branch service — first, as associate White House counsel in the 

Clinton administration, and now as Obama’s SG. In one of her few written works, a 

2001 Harvard Law Review article titled “Presidential Administration,” she supported Clinton 

administration efforts to assert control over regulatory agencies as a means of overcoming an 

obstructionist Republican-controlled Congress. Granted, this was before the Bush 

administration asserted unprecedented power after 9/11 and fundamentally altered the 

commander-in-chief’s authority. But as the nuanced notion of executive authority that she 

advocated became a vehicle for destruction of constitutional liberties, she never felt compelled 

to publicly revise or update her stance. 

 

In one noteworthy area, Kagan has revised her earlier views. A 1995 Chicago Law Review article 

saw Kagan extolling tough questions for executive-branch nominees seeking congressional 

confirmation. Without such scrutiny, Kagan wrote, “the confirmation process takes on an air of 

vacuity and farce.” 

 

Fourteen years later, when Kagan was seeking congressional approval as SG, much had 

changed. Though senators inquired about her views on, for example, the death penalty and the 

right to bear arms, she repeatedly responded that expressing her opinion does not comport 

with the responsibilities and role of the solicitor general. As the Washington Post’s Robert 

Barnes noted at the time, Kagan had effectively changed her opinion on opinions. 

http://online.wsj.com/article/SB10001424052702304846504575178390602940072.html
http://www.thedailybeast.com/blogs-and-stories/2010-04-10/the-void-left-by-stevens/
http://www.washingtonpost.com/wp-dyn/content/article/2009/03/05/AR2009030503226_pf.html
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DISCERNING HER RECORD 

Having kept her views so close-to-the-vest, Kagan’s record as SG may be the best available 

evidence with which to evaluate her judicial philosophy. In all fairness, though, a review of her 

still-short tenure as SG must be taken with a grain of salt, because, as any legal scholar can tell 

you, the SG doesn’t necessarily argue her personal convictions in the courtroom — she 

advocates on behalf of the administration. 

 

The main tasks of the SG are 1) deciding whether to appeal when lower courts rule against the 

government, 2) urging the Supreme Court to accept or reject cases for its docket, and 3) 

representing the federal government before the high court, arguing some cases, and filing 

friend-of-the-court briefs in others that set forth the government’s position where the 

government is not a formal party. All told, the SG is involved in about two-thirds of the cases 

decided by the court each term. 

 

In this influential role, the SG has enjoyed a long-respected independence. For instance, if, as 

SG, she deems as particularly odious a position that the attorney general or president insists 

the administration take in a case, or that government lawyers advanced in the lower courts, she 

has the option to excuse her office from doing the government’s dirty work. The government 

can, in such an unusual situation, enlist an outside lawyer or volunteer in the SG’s office to 

represent the government’s position. Indeed, the court itself can appoint a lawyer to argue a 

position. 

 

But during Kagan’s tenure as SG, she has signed briefs and personally argued some cases and 

taken extreme positions that should be cause for concern to supporters and civil libertarians 

who elected Obama. In particular, in cases involving national security and the war on terror, 

and still others in the criminal-law arena, Kagan has advanced the notion of an extraordinarily 

strong executive authority. 

 

Consider the following cases in which SG Kagan has argued or filed briefs on behalf of the 

government: 

 

HUMANITARIAN LAW PROJECT V. HOLDER: A federal statute that criminalizes lending “material 

support” to groups deemed “terrorists” by the US is the most-used criminal statute in the war 

on terror. It’s also one of the vaguest — a veritable trap for the unwary. Probing the undefined 

and indefinable scope of this statute, the Supreme Court asked whether it was legally 

permissible to help “terrorist” groups “advocate peaceful means,” such as by filing a friend-of-

the-court brief on their behalf. Kagan’s response: “[W]hen you tell people here’s how to apply 

http://www.scotuswiki.com/index.php?title=Holder_v._Humanitarian_Law_Project
http://mideast.foreignpolicy.com/posts/2010/03/10/the_supreme_court_and_material_support_for_terrorist_organizations
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for aid and here’s how to represent yourself within international organizations or within the US 

Congress, you’ve given them an extremely valuable skill.” This gives the concept of “material 

support” an extraordinarily expansive definition, and would arguably criminalize a lawyer’s 

efforts to encourage terrorist groups to avail themselves of lawful and peaceful means to make 

their case. In turn, it provides the executive branch — which has sole discretion in declaring 

groups to be “terrorist” — exceptional power. 

 

UNITED STATES V. COMSTOCK: A 2006 law allows the government to seek further “civil 

commitment” for dangerous sex offenders nearing the end of their federal prison terms — 

essentially, sentencing them to an indefinite stay in federal custody. In a Supreme Court cas e 

challenging this law, Justice Antonin Scalia, ever the originalist, asked Kagan how the 

government claims such constitutional authority. “Because the Federal Government has a 

responsibility to ensure that release of the people it has in its custody is done responsibly,” 

Kagan replied. Adherents to constitutional limitations on government authority do a double-

take at such expansive claims. 

 

POTTAWATTAMIE COUNTY V. MCGHEE: Two Iowa men were convicted of a 1978 murder. They 

served 25 years before finding out that prosecutors had coerced key witness testimony and 

withheld exculpatory evidence. After the Iowa Supreme Court, in 2003, vacated one man’s 

conviction and sentenced the other to time already served, the two men sought damages for 

violations of their constitutional rights. The question of whether prosecutors could be held 

liable for such pretrial misdeeds went to the Supreme Court. In a friend-of-the-court brief, 

Kagan championed “absolute prosecutorial immunity” and asserted that holding these 

prosecutors accountable would have “untold social costs.” (Such as stopping prosecutors from 

convicting the innocent?) 

 

KIYEMBA V. OBAMA: A landmark Supreme Court ruling in 2008, Boumediene v. Bush, gave 

Guantánamo Bay prisoners the constitutional right to challenge their detention via the ancient 

writ of habeas corpus, perhaps the oldest and most revered right achieved by a free people in 

Anglo-American judicial history. But the decision was short on specifics — like whether and 

under what circumstances federal judges could actually order a prisoner’s  

release. Kiyemba seeks to address this ambiguity, in a case where the government concedes 

that a group of Chinese Muslims, known as Uighurs, detained without charge in Guantánamo 

for eight years and counting, are no longer a threat. 

 

Resettling these detainees has been difficult, as they rightfully fear torture if returned to China. 

But due to an act of Congress in 2009, they cannot be settled in the US, either. When the 

federal government claimed that other countries offered to accept all of these prisoners (a 

http://www.scotuswiki.com/index.php?title=United_States_v._Comstock
http://www.scotuswiki.com/index.php?title=Pottawattamie_County_et_al._v._McGhee_et_al.
http://www.scotuswiki.com/index.php?title=Kiyemba_v._Obama
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claim some prisoners disputed), Kagan wrote that “prudential concerns” should lead the high 

court to drop the case, as the underlying circumstances changed. In effect, such a dismissal 

would have validated a lower-court ruling that denied federal judges the right to release 

prisoners. (Taking the middle road, the Supreme Court remanded the case to the lower court 

on March 1 for further proceedings.) Once again, as in the aforementioned sex-offender case, 

Kagan seemed satisfied to allow prisoners to wallow in indefinite detention. 

 

MAQALEH, ET AL., V. GATES, ET AL.: Detainees at Bagram air base in Afghanistan sought to 

extend the aforesaid Boumediene habeas corpus decision — which concerned the right of 

Guantánamo prisoners to challenge their detention — to foreign nationals held in Afghan 

prisons. In April 2009, a federal judge sided with the detainees. Eight days later, the Obama 

administration made one of its earliest affirmative statements on detainee rights when it asked 

the court to put a hold on the lower-court ruling. According to a court filing, Kagan had 

authorized the motion “to seek an expedited appeal,” because the ruling potentially “would 

divert the military’s attention and resources at a critical time for operations in Afghanistan.” 

More than a year later, the case is still under appeal in a federal court. 

 

DOG-AND-PONY SHOW 

Kagan’s defenders can claim that, in supporting the constitutionality of Congress’s laws and the 

legality of the government’s actions, she simply has been fulfilling her duty as SG. She 

acknowledged, in a September 2009 visit and talk to Harvard Law School — her first since being 

named SG — that her “ultimate boss is President Obama,” the Harvard Law Record reported. 

Nonetheless, there are clear examples of previous SGs whose conscience dictated that they 

abstain from taking certain positions, even at the behest of their boss. 

 

In a landmark 1978 Supreme Court case, Regents of the University of California v. Bakke, 

President Jimmy Carter publicly pledged to support the university’s system of affirmative 

action. But the brief of SG Wade H. McCree, much to the White House’s dismay, supported 

Bakke, the white student who was attacking the inflexible race quotas that deprived him, a 

qualified applicant, of a seat in the class. Carter allowed McCree to file his brief, which Justice 

Lewis Powell embraced significantly in his opinion. Powell held that, although race may be 

considered as one factor among many admissions criteria, inflexible racial quotas, deemed by 

McCree and Powell to violate the Constitution’s proscriptions against racial discrimination, 

were avoided. 

 

Five years later, the court considered whether a racially segregated religious university 

deserved to be recognized by the IRS as a tax-exempt institution (Bob Jones University v. US). 

The Reagan administration pushed for an argument supporting the university, a position with 

http://www.scotusblog.com/2010/01/analysis-parsing-boumediene/#more-14496
http://www.hlrecord.org/news/2.4065/solicitors-general-analyze-kagan-s-new-role-1.576991
http://www.oyez.org/cases/1970-1979/1977/1977_76_811
http://www.oyez.org/cases/1980-1989/1982/1982_81_3
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which Acting SG Lawrence Wallace did not personally agree. In the end, the SG’s office and the 

administration compromised: Wallace would sign and file a friend-of-the-court brief only if it 

included a footnote indicating his personal dissent. The court ruled 8-1 against the university, 

vindicating Wallace’s position. 

 

Yet another instance of internal administrative discord came in the 1993 Supreme Court 

case US v. Knox. Stephen Knox was prosecuted under child-pornography laws for ordering 

videotapes that depicted provocatively dressed underage girls. When the case reached the 

Supreme Court, SG Drew S. Days III joined the ACLU and argued that the government’s stance, 

which had previously been accepted by the lower courts, was incorrect. Days, respecting the 

fair-notice element of due process, asserted that the “plain meaning of the statute requires 

[that] the material must include a visible depiction of the genitals or pubic area of the body.” 

Then, “all hell broke loose,” Days later wrote, as all 100 senators voted for a resolution to 

condemn the SG’s brief. The Supreme Court remanded the case back to the Third Circuit 

Appeals Court, which eventually decided against Knox. 

 

There is, perhaps, no better example of the beneficent combination of an SG’s conscience and 

his sense of duty than that of Eisenhower SG Simon Sobeloff. When Peters v. Hobby, a 1955 

case involving a government program designed to identify communist subversives came before 

the Supreme Court, Sobeloff — under intense criticism from high-ranking administrative 

officials — decided he could not argue in support of the government’s previously asserted 

position. Not only did it violate his conscience, but it also was not in the government’s long -

term interest, Sobeloff said. A concerned friend told him he was likely cutting off a Supreme 

Court nomination. A former colleague, Judge David Bazelon, recounted in a 1974 tribute article 

in the Maryland Law Review that Sobeloff replied: “I do not take this step because I want to be 

able to live with my friends. I do it because I have to be able to live with myself.” 

 

With a clear precedent for SG defection or at least disassociation from a noxious or unworthy 

government position, one cannot claim that Kagan had no choice but to support the 

government’s more extreme postures that some would argue put liberty and due process in 

jeopardy. 

 

Ultimately, Kagan leaves us with more questions than answers. That fact alone should give 

pause to liberals and civil libertarians, wary after eight years of the Bush administration’s 

detaining suspects without trial, wiretapping citizens without warrant, and interrogating 

detainees without regard to international-war conventions. And the unavoidable reality is that 

Obama has quietly — and sometimes not so quietly — continued some of Bush’s 

most controversial assertions of executive power. Earlier this month, the Obama 

http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?friend=nytimes&navby=volpage&court=us&vol=349&page=342
http://www.nytimes.com/2009/02/18/us/politics/18policy.html?_r=2
http://www.nytimes.com/2010/04/02/us/politics/02nsa.html
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administration authorized the targeted killing of a US citizen — entirely without due process or, 

it appears, any process either legislative or judicial — who is thought to be assisting terrorists in 

Yemen. President Bush never invoked such authority, the New York Times reported. 

 

Whether life begins at conception, or whether gay citizens are entitled to the equal protection 

of the law — issues on which Kagan’s views are clear and well-known — will likely be the focus 

of scrutiny in the event Kagan is nominated. It’s too bad that this dog -and-pony show will 

detract from the real question that needs to be asked — namely, whether Kagan thinks 

executive authority trumps liberty and individual rights when they conflict in either the national 

security or law-enforcement arenas. 

 

Was SG Kagan expressing her own views, or simply parroting those of the Obama 

administration, when she advanced some of the extreme positions at the Supreme Court? If the 

views were her own, the next question should be whether she merits confirmation to a seat on 

the high court. 

 

Harvey Silverglate, the Phoenix’s “Freedom Watch” columnist and a lawyer, is the author 

of Three Felonies a Day: How the Feds Target the Innocent. Kyle Smeallie, previously an editor 

on Boston College’s Heights newspaper, is Silverglate’s paralegal and research assistant. Maria 

Romero, also Silverglate’s research assistant, contributed to this piece. 
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