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poenaed the police officer to whom Purcen
had reported the threat — a legal maneuver

t's not much of a stretch to say
that Jeffrey Purcell is in trouble
for preventing a fire. Last year,
|oseph Tyree, a former superin-
tendent at an Allston apartment

building, came to Greater Boston Legal
Services (GBLS), a major provider of
free legal services for those too poor to
afford help in the civil courts. He told
Purcell, his GBLS lawyer, that he needed
help f ight ing an eviction order. But he
also told him that if he were evicted, he
planned on burning down the building.

When it became clear that Tyree was
going to be evicted, Purcell was faced
with a difficult decision. Being a lawyer,
he had to consider the attorney-client
privilege, a principle so deeply embedded
in Anglo-American law that it substantial-
ly predates our state and federal constitu-
tions, and which is aimed at encouraging
the client to speak forthright ly to his
lawyer wi thout fear of betrayal. As a
poverty lawyer, Purcell faced extra pres-
sure: many of GBLS's clients are already
intensely distrustful of the legal system,
and he surely understood that if word got
out that GBLS was ratting on its clients,
it could scare people out of getting help.
Yet by doing nothing, he just as surely
recognized that innocent people might
well be killed.

In Massachusetts, the lawyer's ethics
code isn't a very clear guide. It says that
attorney-client conversations are confi-
dential, unless those conversations in-
volve plans for future criminal activity. If
the lawyer learns that a crime is about to
be committed, he has the option of re-
porting it to the authorities in order to
prevent injury to life or property. But it is
only an option.

Purcell decided to go to the police, but
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the story doesn't end there. Indeed, what
followed has sparked a case before the
Massachusetts Supreme judicial Court
(SIC) which lawyers across the state are
watching closely. At stake is a fundamen-
tal question: under what circumstances
can a lawyer be forced to bear witness
against a client? The case will be argued
on Friday, J u n e 14, with a decision to
come shortly thereafter.

Back on June 22, 1994, police accom-
panied the two constables serving Tyree's
eviction notice. They had little trouble
finding him, and they also found some
mighty suspicious signs. There was gaso-
line stored and even poured throughout
his apartment. Smoke detectors had been
disconnected. And there were several bot-
tles with wicks attached. Tyree was ar-
rested and charged with attempted arson.

At the trial, in Superior Court, the of-
fice of Suffolk District Attorney Ralph

that was destined to fail, since such testimo-
ny by the officer would have constituted in-
admissible "hearsay" evidence.

But to the surprise of everyone, the new
trial judge, Superior Court Judge Barbara
Rouse, didn't simply dismiss the subpoena;
she raised anew the question of why Jeffrey
Purcell was not being subpoenaed directly.
When told that fudge Smith had dismissed
the subpoena at the First trial, Rouse coun-
tered that she disagreed with her colleague.
At 4:30 p.m. June 3, Rouse ordered Purcell
to testify at the second trial — the following
morning.

Thanks to Rouse's certitude and arro-
gance in the face of a legal issue that was
far from clear — there were Massachu-
setts precedents appearing to point in
both directions, and Judge Smith had,
after all, dismissed the earlier subpoena
— Purcell was not only ordered to testify
the next morning, but he was also effec-

lawyef way not wen DC lorceu 10 iesmy.
The attorney-client privilege, which pre-

• vents the lawyer from testifying against
the client, appears to apply even in a case
in which the client is talking about future
criminal conduct (except in a situation
where the cl ient seeks to enl i s t the
lawyer's aid in the criminal venture).

The outcome of this case will have sig-
' nificant repercussions. It will determine

whether clients will be able to confide in
their lawyers without fear of betrayal. It
will be particularly s ignif icant in the
poverty legal-services arena, where

lawyers already work hard to bridge
the economic and cultural gaps that

make it difficult for their clients
to confide in them. If the at-
torney-client privilege is de-
stroyed, lawyers like Jeffrey
Purcell will rarely be in a posi-
tion to be able to talk clients
out of c o m m i t t i n g crimes,
much less to report serious
threats, since they will have to
warn clients in advance that
anything they say could be
used against them. Equally
serious, if lawyers cannot as-

sure their clients of confidentiality, they
will never be sure that they have enough
information to be able to give competent
advice.

If Purcell's position prevails, it will be a
victory for liberty, constitutional rights,
and common sense over the "convict at
all costs" mentality displayed by Martin's
office and Judge Rouse. What is remark-
able about the Tyree case is not that
Judge Rouse came to a conclusion differ-
ent from that of her colleague Judge
Smith, but that she tried to sabotage any
effort by Purcell to obtain review of this
critically important question by a higher
court. Fortunately, her ploy failed, and
the matter will now be decided by Justice
Abrams.

Purcell, for his part, has refused to be
interviewed. One can only guess how he
feels, having seen that no good deed goes
unpunished these days. d
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Martin II subpoenaed Purcell to tell the
jury about his conversation with Tyree.
But Purcell requested the trial judge to
quash that subpoena; he argued that
though the ethical rules allowed Purcell
to report Tyree's threat in order to pre-
vent danger to persons and property,
those same rules prohibited Purcell from
testifying. It was one thing for Purcell to
prevent the arson but quite another to put
his client in prison on the basis of a con-
versation with his lawyer. The judge,
Herman Smith, agreed, and dismissed
the subpoena.

However, the jury in Tyree's trial failed to
reach a unanimous verdict, so a retrial was
scheduled. This time, frustrated by Purcell's
apparently crucial refusal to testify, Martin's
office tried a back-door approach. It sub-
poenaed the police officer to whom Purcell
had reported the threat — a legal maneuver

by Harvey Silverglate

I
t's not much of a stretch to say
that Jeffrey Purcell is in trouble
for preventing a fire. Last year,
Joseph Tyree, a former superin-
tendent at an Allston apartment

building, came to Greater Boston Legal
Services (GBLS), a major provider of
free legal services for those too poor to
afford help in the civil courts. He told
Purcell, his GBLS lawyer, that he needed
help fighting an eviction order. But he
also told him that if he were evicted, he
planned on burning down the building.

When it became clear that Tyree was
going to be evicted, Purcell was faced
with a difficult decision. Being a lawyer,
he had to consider the attorney-client
privilege, a principle so deeply embedded
in Anglo-American law that it substantial-
ly predates our state and federal constitu-
tions, and which is aimed at encouraging
the client to speak forthrightly to his
lawyer wi thout fear of betrayal. As a
poverty lawyer, Purcell faced extra pres-
sure: many of GBLS's clients are already
intensely distrustful of the legal system,
and he surely understood that if w.-..-̂  ~~»

the story doesn't end there. Indeed, what
followed has sparked a case before the
Massachusetts Supreme Judicial Court
(SJC) which lawyers across the state are
watching closely. At stake is a fundamen-
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that was destined to fail, since such testimo-
ny by the officer would have constituted in-
admissible "hearsay" evidence.

But to the surprise of everyone, the new
trial iudcre Siirvri^"- f"1™--*

lively denied time to seek a ruling from a
higher court . For tuna te ly , a t torney
Daniel S. Manning of GBLS managed to
grind out an emergency motion that was
acted on that morning by SJC Justice
Ruth Abrams, a conscientious and ener-
getic member of the state's high court
who has previously shown great interest
in issues of legal privilege. (For one
thing, the SJC is currently considering a
revision of the ethical code, including the
scope of the attorney-client privilege.)
Justice Abrams ordered the Tyree trial
postponed and scheduled arguments for
June 14.

Purcell is likely to win this one. Prece-
dents appear to support the rule that
while a lawyer may report a client's in-
tended crime in order to prevent it, the
lawyer may not then be forced to testify.
The attorney-client privilege, which pre-
vents the lawyer from testifying against
the client, appears to apply even in a case
in which the client is talking about future
criminal conduct (except in a situation
where the client seeks to enl is t the
lawyer's aid in the criminal venture).

The outcome of this case will have sig-
nificant repercussions. It will determine
whether clients will be able to confide in
their lawyers without fear of betrayal. It
will be particularly s ignif icant in the
poverty legal-services arena, where

lawyers already work hard to bridge
the economic and cultural gaps that

make it difficult for their clients
to confide in them. If the at-

•« ,-y torney-client privilege is de-
/ ^ stroyed, lawyers like Jeffrey
' ' Purcell will rarely be in a posi-

tion to be able to talk clients
out of commi t t i ng cr imes,
much less to report serious
threats, since they will have to
warn clients in advance that
anything they say could be
used against them. Equally
serious, if lawyers cannot as-

sure their clients of confidentiality, they
will never be sure that they have enough
information to be able to give competent
advice.


