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Fleecing the shepherd: 

Will the Church settle the sexual-abuse cases this time around? 

BY HARVEY A. SILVERGLATE 
December 10, 2004 

 
NO GOOD DEED goes unpunished," the old adage tells us. It’s a bitter lesson for the Roman 

Catholic Archdiocese of Boston and the Dioceses of Worcester and Springfield, which are facing 

yet another tidal wave of child-sex-abuse claims — barely a year after the Church avoided a 

nasty court battle by agreeing to settle a previous round of claims for a costly sum. This time, 

however, it has greater reason to defend itself in court. And if the Church does choose to fight, 

it will have two crucial advantages — one that is new, and another that it chose not to exploit 

the first time around. 

 

The current litigation comes on the heels of the precedent-shattering 2003 settlement, in which 

the Boston archdiocese paid $85 million to resolve 541 civil cases alleging that priests sexually 

abused children and other parishioners. In Springfield, the diocese paid $7.5 million to settle 45 

similar complaints; the Worcester diocese, reportedly with more reluctance, settled a few 

claims as well. The affected Church entities did not enter the sex-abuse litigation in terrific 

financial shape — the Boston archdiocese, in particular, had been running a substantial deficit 

for years — and while most of the 2003 settlements have been or likely will be covered by 

insurance, the disastrous financial fallout from the scandal continues. In particular, the Church 

is receiving fewer contributions from parishioners and donors, who are largely disgusted with 

both the abusive priests’ conduct and a Church hierarchy that, instead of disciplining wayward 

priests, frequently transferred them to other parishes, where they could continue to prey on 

children. A year later, a financially crippled local Church is entering a new round of claims much 

better able to defend itself, making another all-encompassing massive settlement less likely. 

 

First, there is considerable doubt about the veracity of many of the new claims, quite a few of 

which were made after it became apparent that the Church was willing to settle sex-abuse 

cases for big bucks. Indeed, in Boston and Springfield, the Church agreed to blanket 

settlements, meaning that it conceded liability across the board without regard to whether a 

claim seemed genuine or questionable. The cases were settled en masse, with each assigned a 
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dollar figure based on the egregiousness of the misconduct alleged and the amount of harm 

demonstrated (or at least claimed) by each plaintiff-victim. But the cases in this new round are 

likely to receive more scrutiny. Indeed, some knowledgeable observers and participants suspect 

that public outrage has settled down sufficiently to allow the Church to sift the meritorious 

cases from those that are likely false or highly exaggerated. 

 

The timing and nature of the new cases, not to mention the reported rhetoric of some of the 

plaintiffs’ lawyers, should raise a few eyebrows. In September, Boston Globe reporter Kevin 

Cullen quoted Carmen L. Durso, who represented a large number of plaintiffs in last year’s mass 

settlement and who has since submitted new claims to the Church, explaining why another 

crop of plaintiffs has suddenly arisen — not only decades after the alleged abuse, but several 

years after the first round of cases was filed, and scarcely a year after they were settled for big 

money. "These are largely timid souls who said they didn’t know what they could go through," 

Durso reportedly told Cullen. "They felt it was safe to come forward now that they’d be treated 

okay." One wonders whether "okay treatment" refers to a gentler approach to victims since 

Archbishop Seán O’Malley replaced Bernard Cardinal Law as head of the Boston archdiocese — 

or to the perceived ease of wringing a settlement from a battered, publicity-shy, and scandal-

averse Church leadership. 

 

Another lawyer prominent in the first round of cases, Mitchell Garabedian, told Cullen that he 

represents 41 new plaintiffs against the Church. His explanation for why his clients have come 

forward only in the wake of last year’s lucrative settlement was that they had feared the 

"stigma" associated with claiming abuse and the "emotional strain" of seeking redress. "These 

are the results of the wholesale molestation of children over a period of 50 years or more," he 

told Cullen. "It would be naive to think that this would culminate in five or six years." Others, of 

course, might think it naive to believe all the new claims in light of this history. Especially 

controversial are the claims based on the phenomenon of "recovered memory," in which 

repressed memories are "recovered" via hypnosis or other therapeutic techniques. Many 

experts regard this as a largely bogus and unscientific practice, in which false memories result 

from suggestion or even convenience. 

 

Still, the claims continue to proliferate. John J. Stobierski of Greenfield, an attorney for 45 

plaintiffs whose cases against the Diocese of Springfield were settled in the first round, has an 

additional crop of claimants — people who, he told the Globe, were either fearful or too 

skeptical to proceed earlier. "I think they needed to see the diocese was serious about settling 

before they would come forward," Stobierski is quoted as saying. Such an explanation is bound 

to raise questions among the more skeptical of the Church’s officials and lawyers. Why should 
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the Church’s willingness to settle the earlier cases suddenly eliminate the fear and timidity of 

someone who did not bring a claim until he saw the money flow to other plaintiffs? 

 

BUT THOSE looking for a repeat of the 2003 settlement may be facing serious obstacles. In the 

first round of litigation, the Church momentarily raised but declined to press what legal 

observers have long considered its ace in the hole: the "charitable limitation on liability," a legal 

doctrine that could well protect the Church from having to pay more than $20,000 to any one 

of the plaintiffs. It’s a potent defense that could be invoked in any case claiming the Church 

acted negligently in failing to properly supervise and assign parish priests, which is precisely the 

major legal claim being made against the institutional church. (After all, the Church did not 

commit the acts of abuse, but instead failed in its duty to assign priests in a manner that would 

protect children.) The Church declined to pursue the defense earlier for fear of compounding 

the public-relations damage inflicted by revelations about pedophile priests and the Church 

officials — particularly then–Boston archbishop Bernard Cardinal Law — who failed to stop 

them. In the first round of cases, the Church ultimately settled on average for far more than 

$20,000 each. 

 

The charitable-limitation defense, which exists today in only eight other states, is a long-

standing legal doctrine in Massachusetts. In the 19th century, Bay State courts began granting 

full charitable immunity to philanthropic nonprofits such as churches and public hospitals. This 

immunity protected them from court judgments arising out of claims that the organizations or 

their authorized agents acted negligently and thereby inflicted harm upon an individual 

claimant. The theory behind such immunity was that allowing unlimited money-damage claims 

for negligence against such organizations would severely impair, if not cripple, their ability to 

carry out their charitable missions. Further, it recognized the donors’ right to see their 

contributions go to fund the charitable enterprise, not damage claimants. 

 

In 1969, however, the Massachusetts Supreme Judicial Court took note of long-standing 

complaints that the doctrine was archaic and unjust for victims of such organizations’ negligent 

and sometimes outrageous conduct. It upheld the immunity in that case — against Carney 

Hospital — but gave notice that the next time it would abolish what it deemed an outmoded 

doctrine. In response, the legislature, still protective of the Commonwealth’s large and vibrant 

(not to mention powerful and influential) charitable sector, enacted a 1971 statute that 

modified the charitable-immunity defense to limit any such association’s liability for a 

negligent-conduct claim to $20,000. The legislature thereby hoped to avert the SJC’s threat to 

abolish all protection for nonprofits. This limitation was upheld by the SJC in a 1989 case. 

Importantly, the doctrine applies only to activity that is "carried on to accomplish directly the 

charitable purposes" of the organization. 
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In the event the Church does press the charitable-limitation defense, it would have to argue 

that assigning abusive priests to parishes where they had access to children was performed — 

even if negligently — within the context of the Church’s  religious and charitable mission. Such a 

finding by the courts would protect the institutional Church’s coffers from liability in excess of 

$20,000 per plaintiff. While it remains uncertain how this question will be resolved if and when 

the issue makes its way to the state’s highest court, the Church’s position does seem 

considerably stronger than that of the claimants. And this time, the Church has more reason to 

press this seemingly strong defense right to the bitter end. 

 

First is the Church’s dire financial predicament, which is now well-documented. Cutbacks are 

the order of the day. Most disruptive, of course, are the large number of parish closings, and 

the veritable civil disobedience that has resulted as parishioners have staged sit-ins, refusing to 

leave churches ordered closed by the Boston archdiocese. Archbishop O’Malley had ordered 

that 83 of the region’s 357 parish churches be closed. In the wake of parishioner revolts at eight 

churches, however, the archbishop has backed down — at least temporarily — by giving six of 

the condemned churches an extension. 

 

The Church has had to face another revolt from its regular donors, who have complained 

bitterly about funds going toward settlements rather than to the Church’s mission. (As a US 

District Court judge wrote in a 2000 case involving a lawsuit against a hospital, "Charitable 

immunity was based on the reasoning that it is improper to divert funds for tort judgments that 

were donated for charitable purposes.") Recognizing this problem, the Church has been 

claiming that ordinary contributions will not be used to fund abuse settlements. But, of course, 

if the Church’s assets are viewed in their totality, any money not coming from insurance 

coverage would have to come from one or another Church account. 

 

THE CHURCH’S newly invigorated defense was evident a month after the Cullen interview, 

when the Globe’s David Abel reported that attorney Durso had rejected a $3000 settlement 

offer made by the Diocese of Worcester to one of his clients, who had come forward with 

allegations of a 1970 molestation. "These offers are unreasonable, insulting, and un-Christian," 

said Durso. The Church this time gave a public explanation for the low offer — a bold public 

move that the Church’s usually tight-lipped leaders and lawyers would not have made during 

the earlier round of litigation. Diocese chancellor Thomas Sullivan told Abel the offer was so low 

because the Church is asserting — and presumably will not this time waive — the $20,000 

charitable-limitation defense. Sullivan had some recent support for the diocese’s newly tough 

position. This past August, a Superior Court judge ruled that the charitable limitation did indeed 

apply in a case where a priest, the Reverend Robert E. Kelley of the Worcester diocese, 
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allegedly molested a female parishioner numerous times when she was between the ages of 

eight and 14. Furthermore, Sullivan told Abel, "Some of the cases have very weak merits." He 

added: "You do more for victims of egregious claims than those without as much merit." In 

other words, some of the new claims simply do not appear to be entirely true. 

 

In addition to the charitable-limitation doctrine, the Church has a possible defense under the 

US Constitution’s First Amendment. In NAACP v. Claiborne Hardware Company, a landmark 

1982 case against the National Association for the Advancement of Colored People, the 

Supreme Court ruled that a non-commercial organization performing certain First Amendment–

protected activities cannot be hit with a money judgment solely on the basis of wayward 

members’ and even officials’ unlawful activities, unless the organization as a whole can be said 

to have adopted and encouraged those activities. (The case dealt with the NAACP’s 

organization of a merchant boycott, which was covered by the First Amendment’s guarantees 

of freedom of speech and freedom of association.) The court declared that an entire such 

organization may not be held liable, and thereby destroyed, on the basis of wayward and 

disapproved actions of deviants within its ranks, and that such deviants do not, unless they are 

acting with the express knowledge and approval of the organization, define the organization. "A 

court must be wary of a claim," wrote Justice John Paul Stevens on behalf of the court, "that 

the true color of a forest is better revealed by reptiles hidden in the weeds than by the foliage 

of countless freestanding trees." As an organization covered by another clause of the First 

Amendment — namely, that which protects the "free exercise" of religion — the Church could 

invoke this precedent. To succeed, it would need to demonstrate that the abuse committed by 

priests was not Church policy and was not approved at the highest levels — a contention the 

plaintiffs would no doubt dispute. But even the worst cynic would be hard-pressed to say that 

child sex abuse was actual Church policy, even if the Church appears to have turned a blind eye 

to what was becoming obvious with the accumulation of reports, incidents, and complaints.  

 

A close reading of Claiborne Hardware Company indicates that the decision could go either 

way, depending on how the facts unfold. However, the plaintiffs clearly will face an uphill 

battle, since it will be very difficult to convince even the most hostile court that the Catholic 

Church is now more accurately characterized by its "reptiles" — the abusive priests — than by 

the "countless freestanding trees," representing the many parishes and parishioners whose 

spiritual lives largely depend on the viability of the Church’s finances. This constitutional  

defense, like the charitable-limitation doctrine, was available to the Church during the first 

round of cases, but the Church chose to settle rather than to fight. 

 

Given all this, a betting person would not put much money on the dioceses’ meekly forking out 

more gobs of money that would force them to close still more parishes. The institutional 
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Church likely will take full advantage of legal doctrines that seek to protect the flock against the 

ravages of damage claims arising from the sometimes real — but sometimes fictitious — 

betrayals by some clergy. This second batch of plaintiffs would be well advised not to spend the 

money until the check clears. 

 

Harvey A. Silverglate can be reached at has@harveysilverglate.com. Dan Poulson assisted with 

the research for this piece. 
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