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BY HARVEY SILVERGLATE

are reaping what we
have sown," I was
quoted as saying in
Anthony Flint's front-
page Boston Globe ar-

ticle after the calamitous abortion-clinic
murders in Brookline. Referring to the
draconian penalties imposed by recent
laws and court decisions on legiti- ___
mate anti-abortion protests and
unlawful but nonviolent civil dis-
obedience, I suggested that "had
these techniques been in effect
during the civil-rights battles of the
'60s, you can be assured there would have
been a lot more violence than there was."

Criticism poured in, even from friends.
Harvard Law School professor Laurence
Tribe, as well as Ellen Poss (see "Counter -

Harvey Silverglate is a pro-choice lawyer
and a regular contributor to the Phoenix

point") and the president, executive direc-
tor, and staff attorney of the Civil Liberties
Union of Massachusetts (on whose board I
have served for many years), rushed to dis-
tance themselves from my views.

The Globe story isolated a few lines of
my fuller and more nuanced position, but
the gist was accurate: I believe that the
^^^m pro-choice movement, by winning

the right to use laws to stifle anti-
abortion activity, has opened the
field to the radical and violent
fringe. If one feels that the right to
vigorous disagreement on the

great moral issues of the day is essential to
preventing the frustration that leads to vio-
lence, then one cannot justify the all-out
legal campaign waged against such organi-
zations as Operation Rescue.

Surely a survey of the world's many
hotbeds of political • :hnic, and religious
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BY ELLEN POSS

U
nlike my friend Harvey
Silverglate, I believe that
injunctions and buffer
zones are necessary to
stop anti-abortion activists

from hindering women who are exercising
their constitutional right to abortion. The
Constitution does not require medical pa-
tients to run a gaunt-
let of nosy, threaten-
ing strangers. The
unwise demand for
the application of
ant i - racketeer ing
laws to anti-choice demonstrators is a re-
sult of our allowing illegal violence to
masquerade as constitutionally protected
speech. We need to enforce the laws we
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have and "draft new statutes as needed.
Nonviolent civil disobedience is not a

protected right like freedom of speech. It is
an illegal act engaged in by people willing
to accept the legal consequences of their
behavior. Injunctions against repetitive
vandalism and criminal trespass simply
prevent some people from illegally interfer-
K^^^^H^^^^ ing with the rights of

others.
The Racketeer In-

fluenced and Corrupt
Organizations act
(RICO) was designed

to combat organized crime. It was not
meant to apply to politicial activity. I am
wary of a legal maneuver that could have
been used to imprison Martin Luther King
for a term longer than that served by the
average child molester. RICO is not need-
ed to provide the remedies I support. Vig-
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violence would demonstrate that the open-
ness of democracies is indeed a "safety
valve" that channels conflict along non-
lethal lines. Yes, there will always be isolat-
ed assassinations and violence — likely
nothing would have deterred John C. Salvi
III from his alleged murderous rampage
— but tolerance and free expression do
seem an antidote to widespread political
violence and lethal conflict.

Anyone who believes in unfettered free
speech should be horrified that the Na-
tional Organization for Women (NOW)
persuaded the US Supreme Court one
year ago this month to approve the use of
federal anti-racketeering laws against
abortion protesters. Even prior to that,
courts nationwide were ruling that civil-
disobedience-type protests, which histori-
cally have been prosecuted under trespass
and similar criminal statutes with modest
penalties, could be enjoined by court or-
der. Injunctions against protests constitute
prior restraint on speech — that is, the ac-
tivity is squelched before it begins, rather<
than punished after (and if) it turns illegal.

Such overkill by the courts is extremely
frustrating to anyone who has a burning
need to express a morally based, strongly
held point of view. Prior restraints have al-
ways been considered presumptively un-
constitutional by the Supreme Court —
until, that is, the Racketeer Influenced and
Corrupt Organizations Act (RICO), origi-
nally passed to give prosecutors the power
to destroy racketeering organizations, was
enlisted to stamp out the anti-abortion
movement.

This country has a long history of social
protest movements that did not limit their
tactics to the strictly lawful , and that
sometimes went beyond fully protected
speech activity. Labor-union members ear-
ly in our century occupied factories.
Women fighting for the right to vote inter-
rupted civic life and chained themselves to
the White House fence. Civi l - r ights
Drotester& violated -segregation anH tre*;-

"to draw an explicit line between persua-
sion and terrorism, between protest .and .
assault," and then proceeded to blur that
line by alleging that violence is caused by
such tactics as "videotaping, thrusting
pickets in the path of women, screaming
in their faces, writing down their license
plates."

None of these techniques is pleasant for
the targets. None makes it easy for clinics
to function smoothly. But the Constitution
assures a right to an abortion, not a right
to feel comfortable about it in the face of
vociferous zealots trying to make converts.

In most instances, demonstrators en-
gage in lawful protest. Those who partic-
ipate in marginally illegal activity can be
penalized with 30 or 60 days in jail, with
increasing penalties for repeat offenses. In
contrast, RICO provides 20-year penalties,
and court-ordered injunctions prevent
such activity before it even begins. The
atomic bomb has been used on the anti-
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orous enforcement of existing laws and the
careful draf t ing of new ones will be
enough.

One reason'that RICO has entered the
equation is that local and state govern-
ments have been ineffective in enforcing
the laws against harassment and assault
and battery. They.have not adequately ex-
plored creative modifications to criminal
trespass statutes that would allow for non-
RlCO-based prosecution of people who
prevent others from exercising their consti-
tutional rights.

It's possible that more-rigorous enforce-
ment of existing laws may lead to a tempo-
rary increase in violence. Indeed, when the
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Justice Rehnquist, who usually votes
against abortion rights, signed the majority
opinion, which said that "noise control is
particularly important around medical fa-
cilities during surgery and recovery peri-
ods." The First Amendment did not de-
mand that patients "undertake Herculean
efforts to escape the cacophony of political
protests," Rehnquist wrote.

That decision appears to recognize that
undergoing a surgical procedure is not
equivalent to a commercial transaction,
such as buying a fur coat, and that medical
facilities may require more protection than
other places commonly picketed. A law
that covers all medical facilities, not just
abortion clinics, could be written to en-
hance this protection.

The level of disruption endured by clin-
ics and their patients would not be tolerat-
ed if it were directed toward private and
public general hospitals. But couldn't clin-
ics be considered just as much a part of the

medical community as hospi-
PHILLIP FARNSWORTH ta,g? A, the t jm/of Rog\ women desired free-

standing health-care facilities,
because they were thought to be
more efficient and more hu-
mane than hospital-based care.
Since clinic doctors were more
experienced in and less ambiva-
lent about abortion procedures,
their patients often had fewer
complications than hospital pa-
tients. Hospitals were happy to
duck the abortion issue, and
there are now many areas of the
US where clinics are the only
abortion providers. Although
sheltering clinics within hospital
walls may be one way to protect
patients.and providers, hospitals
are unlikely to take on this bur-
den. As a result, independent
abortion clinics remain an inte-
gral part of the heal th-care
community, and have a claim to
the same respect accorded other
medical facilities.

In talking to the press, both
sides in the abortion debate
have blurred the distinction be-
tween speech and violence.
Choire advocate* have ar<rnrr4
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s when they staged sit-ins at lunch
counters. Anti-war activists took over,
buildings, burned draft cards, and blocked
troop trains and the entrances to military
bases during Vietnam.

When the white merchants of Clai-
borne County, Mississippi, tried to de-
stroy the National Association for the
Advancement of Colored People
(NAACP) in the early 1980s because
some of its members advocated and even
participated in violence, a unanimous
Supreme Court ruled that the organiza-
tion and its movement could not be
tarred and bankrupted by the actions of a
few members. A mere dozen years later,
a unanimous Supreme Court gave NOW
the very tool denied those white mer-
chants. Were those civil-rights protests
held today, nothing in the NOW opinion
would prevent the use of RICO against
the NAACP. Indeed, had RICO been
around, Dr. Benjamin Spock, the Rev-
erend William Sloane Coffin, and the
other defendants charged with conspira-
cy to interrupt the Vietnam-era draft by
mobilizing nationwide protests would not
have beaten the Department of Justice.

- Today, between RICO, court injunc-
tions, and the newly enacted federal Free-
dom of Access to Clinic Entrances Act, the
anti-abortion movement doesn't stand a
chance.

In the wake of the Brookline tragedy,
Planned Parenthood took out full-page
newspaper advertisements that blared,'
"Words are like bullets — they can be
used to-kill." The ads'argued that anti-
abortion activists, who are waging "a war
of words" by calling abortion providers
"baby killers, murderers, and sinners" are
somehow responsible for driving the John
Salvi types to deadly violence. (But was it
okay during Vietnam to call American sol-
diers — and government officials —
murderers?)

Boston Globe columnist Bella English
wondered how things could have gotten so
bad so soon after the pro-choice move-
ment had won so many decisive legal vic-
tories. "We had broken their backs," En-
glish quoted Brookline selectman Jeffrey
Allen as saying.

"What else could Brookline have
done?", English asked. It never occurred
to her that perhaps the movement's victo-
ries had gone too far.

Columnist Ellen Goodman argued that
it was time for the anti-hhortion movement

A PSO-CHOBCE advocate uses her piacard to speak out against the December shoot-
Ings at two Brookline abortion clinics. In doing so, she exercises freedom of speech to
protest what some say can happen when that same fieodom is carried to extremes.

abortion movement, and it has contributed
to producing a lethal form of guerrilla
warfare.

Protesters have to understand that to a
pregnant woman who does not wish to
bear a child, anti-abortion laws are akin to
requirements by totalitarian regimes that
women bear .children to serve the state.
The pro-choice movement has to under-
stand that to an anti-abortion adherent,
abortion is the murder of an innocent hu-
man being. The two sides will never agree
on fundamentals. But they should agree on
the ground rules for the debate.

The first such rule has to be that each
side will get an opportunity to express its
outrage in a way that will not result in se-
rious injury or death. Just as pro-choice
activists engaged in lawful protest and un-
lawful civil disobedience in order to bring
down the anti-abortion Jaws that once
made the procedure a crime, so anti-abor-
tion activists are seeking the same outlet.
Squelch that outlet and fre. speech is not
likely to be the only victim. We do indeed
•sap what we sow. Q

federal government decided, at long last, to
enforce desegregation in education, violent
behavior on the part of segregationists es-
calated in both Northern and Southern
cities. This did not lead civil libertarians to
call for increased tolerance of integration-
obstructing behavior. After a period of tur-
moil, the issue was resolved, at least to the
extent that it is no longer respectable for
adults to attempt to beat up children to
keep them from attending school.

Speech has never been an absolute right.
It is subject to time, place, and manner re-
strictions. While I may have the right to
force you to hear my point of view by pick-
eting on the public sidewalk in front of
your house, I do not have the right to ex-
press myself by hailing you through a bull-
horn at 3 a.m., telephoning you 40 times
per day, or stationing myself on your
porch and blocking your front door.

The Supreme Court ruled last summer
that a state judge did'not violate the First
Amendment by ordering protesters to
demonstrate quietly and keep at least 36
feet from a Florida abortion clinic. Chief

that "words can kill." Though
this may be true in a moral
sense, the concept has no place
in our legal system. Anti-choice
groups have attempted to shel-
ter criminal acts under the um-
brellas of free speech and civil
disobedience. Does a menacing
stranger approaching a school-
age child at home to inform her
that her parent is a murderer
fall under the mantle of the
First Amendment?

Although intemperate and
obnoxious speech does not
constitute harassment, neither
is all harassment protected
speech. Activities that may not
seem serious in themselves —
videotaping others without
their consent, writing down li-
cense-plate numbers — take
on a different meaning if they
are used to target people for
illegal threats, stalking, and
attempted murder.

Following around a relative,
for instance, is not generally
regarded as a serious crime,
but in the area of domestic vio-
lence, society has decided to
use anti-stalking laws to crimi-
nalize behavior that commonly

leads to lethal assault. The stalker's ac-
tions are seen as constituting a nonverbal
threat, and we have decided that the cost
of waiting for a murder before taking le-
gal action outweighs the cost of subject-
ing the stalker to prior restraint. These
anti-stalking laws could be broadened to
cover similar threatening behavior by
anti-choice activists.

Civil libertarians have to understand the
well-justified fear that patients, doctors,
clinic staffs, and choice advocates are
forced to live with. Responsible anti-choice
protesters who hold strong ethical or reli-
gious views against abortion will increas-
ingly feel the need to distance themselves
from those who believe that murder is a
valid means of upholding the sanctity of
life. There are many avenues of lawful po-
litical persuasion available to people willing
to agree on the ground rules for debate.

We need the full force of the law to pro-
tect us from those who use the rhetoric of
rights but feel entitled to use tactics of in-
timidation and, ultimately, violence to deny
the rigrits of others. Q


