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Habeas-corpus rights restored to enemy 
combatants 
 

By HARVEY SILVERGLATE  |  June 18, 2008  
 

This past week, the Supreme Court rejected the Bush administration’s astonishing claim that it 

had the power to detain suspected “enemy combatants” at Guantánamo Bay — potentially for 

life — without fair proceedings or meaningful access to the federal courts. This moving 

reaffirmation of the so-called Great Writ of habeas corpus was probably the high court’s most 

important civil-liberties decision in my lifetime (and I was born in 1942). Habeas, put simply, 

forces jailers to produce in court legal justification for a prisoner’s incarceration. It is 

appropriately considered the most fundamental right of free people living under the rule of 

law. It is also the oldest, having been enshrined in the Magna Carta in 1215, when English 

barons first challenged the unchecked rule of the Crown. 

 

We can all think of rights that deserve protection, such as privacy, property ownership, 

reproductive freedom, and marriage equality. But a leaner set of rights exists that functions to 

put Americans in a position from which they may fight to secure all the others. Free speech is 

perhaps the most familiar, and the right to vote is another. But the universal human right not to 

be held incommunicado in some government’s dungeon or gulag is too. Habeas might actually 

be the most important of all, as free speech and the electoral franchise are cruel jokes when 

attempted to be exercised from a dark, isolated cell. 

 

Today, the prospect of a trip to the gulag might seem antiquated — but in fact repressive 

regimes in China, North Korea, and even Egypt have kept it a modern-day reality. The lust for 

unrestrained power is the exclusive province of neither the political left nor the right. We’d all 

do well to remember Aleksandr I. Solzhenitsyn’s monumental  The Gulag Archipelago: 1918–

1956, which depicted the gulags of the Soviet Union, and Jacobo Timerman’s  Prisoner Without 

a Name, Cell Without a Number, which told of his 1977 disappearance into the torture 

chambers of the fascist Argentine junta. It is hardly beyond imagination that imprisonment 
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without government accountability could come to American shores  and affect not only aliens 

but even Americans. 

 

Such concerns might seem a bit hysterical, but early in the “war on terror,” an American citizen, 

Jose Padilla, was arrested in Chicago, detained incommunicado in New York, and — in a shell 

game designed to evade judicial oversight — transferred to a military brig in South Carolina. As I 

explained in the Phoenix, the Supreme Court declined, on a technicality, to determine whether 

he was being held properly: his lawyers had filed their lawsuit in the wrong court because, by 

the time the judiciary considered the case, Padilla had been moved, in the middle of the night, 

to South Carolina. That case demonstrated that the Bush administration would go to great 

lengths to avoid judicial review of its treatment of suspected terrorists — even if they were 

citizens. 

 

Since then, the president, later joined by Congress, has waged additional cat-and-mouse games 

against the Constitution and the judiciary. In 2004, the high court ruled in Rasul v. Bush that, 

because the United States had effectively exclusive control over Guantánamo, foreigners held 

there could test the legality of their confinement in US courts via habeas. It also decided, 

in Hamdi v. Rumsfeld, that, although the government could declare captives “enemy 

combatants” and detain them for the duration of hostilities, Americans in Guantánamo were 

entitled to a minimally fair process for challenging such determinations. 

 

Despite the government’s limited win in Hamdi, the Supreme Court reminded the president 

that his oath to defend the Constitution required him to obey the rule of law — even in an age 

of terror. Then-justice Sandra Day O’Connor suggested in Hamdi some ways in which the high 

court was prepared to meet the government half way, if it otherwise played by the rules. It 

might, for instance, permit hearsay evidence and a limited “presumption in favor of the 

Government’s evidence” — wholly inadequate procedures by the standards of modern criminal 

law, but perhaps adequate, it said, for enemy-combatant hearings held in the heat of war, not 

always at convenient times or locales. 

 

The president arrogantly rejected that olive-branch compromise, and Congress shamefully 

bought the president’s extreme position, enacting the Detainee Treatment Act (DTA) in 2005 

and the Military Commissions Act (MCA) in 2006. Those laws, respectively, effectively 

eviscerated fair procedures for reviewing the government’s “enemy combatant” designation, 

and replaced the normal habeas process that allowed federal trial courts to hold judicial -review 

hearings. Instead, that process was moved to a federal appeals court, which could do no more 

than determine whether the military had followed the rules set out by the president, not 

whether the hearings granted basic fairness. 
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The legislative and executive branches took the position that these laws’ provisions satisfied 

even the Supreme Court’s watered-down requirements of justice, but just in case they didn’t, 

the DTA and MCA limited detainees’ access to the courts, to the point where the prisoners were 

essentially stripped of their writs of habeas corpus and enemy-combatant hearings were 

sheltered from judicial review. This set up a monumental historic clash in which the Supreme 

Court was faced with the question of whether it would take on a megalomaniacal White House 

and a supine Congress in order to rescue that fundamental right. 

 

Back from the brink of disaster 

Before the Supreme Court’s decision this past week in Boumediene v. Bush — a writ of habeas 

corpus filed by or on behalf of Lakhdar Boumediene, a Bosnian held in Guantánamo, 

challenging his detention there — it appeared possible that the façade of fair, or at least 

adequate, procedure promoted by the administration and Congress would fool or intimidate 

the Supreme Court into taking a hands-off approach. But instead, moderate-conservative 

justice Anthony Kennedy and the four moderate-liberal justices saved our republican form of 

government from becoming a quaint fixture in a Franz Kafka novel. Specifically, the high court 

determined that Guantánamo detainees were entitled to either habeas or an “adequate and 

effective substitute;” that the DTA process was not such a substitute; and that the relevant part 

of the MCA, which relied on that process and denied habeas rights, was therefore 

unconstitutional. 

 

That was the right outcome, from both pragmatic and constitutional standpoints. The Bush 

administration’s claims of unfettered executive authority were what caused the house of cards 

to collapse. Had Bush tempered his power grab, agreeing to the court’s middle-road approach, 

he might have solidified his presidential power to detain suspected terrorists, with few truly 

meaningful limitations. Ironically, this maximalist theory of executive power forced the 

Supreme Court to return to a more basic defense of the writ of habeas corpus. The tinkering 

around the edges seems to be over. 

 

The administration and Congress could have gone further. The Constitution allows for the 

government to suspend habeas “when in Cases of Rebellion or Invasion the public Safety may 

require it.” Whether or not politicians feel that military tribunals — and not civilian courts — 

are the best way to deal with suspected terrorists, the fairness of those tribunals can be 

immune from federal-court review only if the “rebellion or invasion” pre-condition exists. And 

yet, even on their most dishonest days, neither the White House nor the disgracefully 

acquiescent Congress has claimed that the United States is facing a rebellion or invasion that 
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would justify the suspension of the single most fundamental, and oldest, constitutional right. 

Not yet, anyway. 

 

The Boumediene court’s four dissenters would have allowed such a quintessentially un-

American power grab even without the declaration of “rebellion or invasion,” since they don’t 

believe that habeas applies to these prisoners at all. Astonishingly, the four bought into the 

administration’s theory so extensively that they are prepared to blame future civilian and 

combat deaths not on executive and legislative miscalculations and incompetence, nor on the 

inevitability of casualties in war, but on the high court majority’s insistence that the United 

States remain a nation of laws, not men — and that it not sacrifice its soul in its quest for 

security. 

 

“America is at war with radical Islamists,” Justice Antonin Scalia intoned in his startlingly 

vituperative dissent. “Last week, 13 of our countrymen in arms were killed,” and the majority’s 

“activist” decision “will almost certainly cause more Americans to be killed.”  

 

Given that Justices Scalia and Clarence Thomas claim to be “originalists” — that is, adherents to 

what they deem the strict text and original intent of the Constitution’s framers, regardless of 

modern conditions — I was surprised by their dissent, especially since they did so in such 

vehement terms. Indeed, all four self-avowed conservative justices proved they were willing to 

constrict the most important right enshrined in Anglo-American law because they believe, in 

effect, that expedience and modern realities should trump habeas corpus. Equally surprising is 

that John McCain, who before becoming the presumptive Republican presidential nominee had 

the guts to oppose George W. Bush’s illegal torture program, suddenly has seen fit to rail 

against liberty and the five justices who voted to preserve it. In contrast, presumptive 

Democratic nominee Barack Obama praised the decision. 

 

There is thus a political subtext in all of this: Boumediene has shown how the Supreme Court 

plays a necessary role in protecting the predicate freedoms we take for granted. With judicial 

retirements on the horizon — John Paul Stevens is 88 years old, and Ruth Bader Ginsberg, who 

recently suffered a bout with cancer, is 75 — our next president will have the ability to push the 

court over the edge. 

 

If McCain is serious about appointing the same kind of justices that Bush would, then we must 

take that threat to American liberty very seriously. This is, or surely should be, a major 

campaign issue, more important than John McCain’s temper or Barack Obama’s flag lapel pin. 

It’s time for the grown-ups in America to focus on what counts: we want to ensure a republic 
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for coming generations. Americans, not yet in the gulag, can use their vote in November for this 

salutary purpose. 

 

Harvey Silverglate is a Cambridge civil-liberties and criminal-defense lawyer. James Tierney and 

Jan Wolfe assisted in the preparation of this piece. 

 


