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Moldy justice 
Archaic laws are often funny, but they’re no laughing matter 

By HARVEY SILVERGLATE AND JAN WOLFE  |  October 12, 2007 

 

A California law prohibits a woman from driving while wearing a house coat. In Kansas, it’s 

illegal to shoot at rabbits from a motorboat. We’ve all had a laugh over some bizarre, outdated 

statutes that, through neglect, remain on the books. But a recent bill making its way through 

the Massachusetts State House demonstrates that these vestiges of a more paternalistic legal 

era are not always a laughing matter. 

By failing to decommission un-needed laws — even ones that are clearly unconstitutional — 

legislators inadvertently create an environment that threatens everyone’s liberty. True, it’s 

unlikely that anyone would actually be prosecuted for, say, spitting on the sidewalk, but, if that 

law’s technically in force, an overzealous police officer not properly versed in citizens’ rights 

could arrest the slobbering scofflaw — especially if the officer sought to punish the 

expectorator for other unsavory behavior. 

 

In light of this precarious state of affairs, State Representative Byron Rushing (D-South End), a 

tireless civil-liberties advocate, has proposed a bill that would repeal 20 such antiquated 

criminal statutes from the Massachusetts criminal code. The laws in question criminalize 

common behavior such as adultery, blasphemy, fornication (defined as sex between non-

married persons), spitting in public, tattooing without a medical license, advertising abortions, 

voting Communist, vagrancy, and visiting a place where food or drink is sold for the purpose of 

“immoral solicitation or bargaining.” 

 

Rushing’s bill, which has about 30 co-sponsors and the endorsement of the American Civil 

Liberties Union (ACLU) of Massachusetts, will be considered by the Judiciary Committee at a 

currently unscheduled hearing later this year. 
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Many, if not all, of the archaic laws Rushing seeks to repeal are clearly unconstitutional. The 

various bans on providing abortion services, for instance, should have been struck in 1973, after 

the passage of Roe v. Wade. The law against blasphemy has been undermined by an entire 

century of American free-speech jurisprudence. And legislators should have repealed the 

Commonwealth’s fornication law after the Supreme Judicial Court found it of “doubtful 

constitutionality, at least as applied to the private, consensual conduct of persons over the age 

of consent” back in 1994 (Attorney General v. Desilets), or after the US Supreme Court found 

Texas’s sodomy law to be unconstitutional in the landmark case of  Lawrence v. Texas (2003). 

 

If these anachronistic laws were to be universally enforced by the courts, most of the country 

would be behind bars — thankfully, as it stands, prosecutions of such “crimes” are few and far 

between. They do, however, happen. 

 

Consider the case of Timothy Boomer, who went on an expletive-laced rant after his canoe 

capsized in the Rifle River just north of Detroit in 1999. Unfortunately for Boomer, a mother 

and child on shore overheard his string of profanity, and the offended woman called the police. 

Shockingly, a judge found Boomer guilty of violating a Michigan law, dating back to the 19th 

century — and last reworded in 1931 — which states that anyone using “indecent, immoral, 

obscene, vulgar, or insulting language in the presence or hearing of any woman or child shall be 

guilty of a misdemeanor.” 

 

It took three years for an appeals court to finally overturn Boomer’s misdemeanor charge and, 

in the process, invalidate (but, of course, not actually repeal) the antiquated law on both First 

Amendment and “void for vagueness” grounds. Such a statute, needless to say, also has serious 

gender-equality problems. 

 

Lawful harassment 

Cases like Boomer’s can distract somewhat from the real menace posed by archaic laws — 

namely, that they enable police misconduct and the unequal application of the law. It’s no 

secret that police officers routinely confront behavior that many people consider bothersome 

or undesirable — a young man talking trash, for instance, or a homeless man ranting to a 

captive audience in a subway station. “Old laws on the books can encourage law-enforcement 

officials to target, hassle, and, in some cases, arrest people on the basis of invalid laws,” says 

Carol Rose, executive director of the ACLU of Massachusetts. 
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If the cop is later forced to explain an arrest, he could theoretically defend his behavior by citing 

the vague laws attacked in Rushing’s bill. After all, police officers often don’t care if the district 

attorney’s office refuses to prosecute a case, as long as the cop is protected for making the 

arrest. If the law is on the books, it’s hard to charge the cop with violating the citizen’s rights.  

As is often the case with matters of police misconduct, the threat posed by archaic statutes is 

particularly grave for racial and ethnic minorities, gays and lesbians, the indigent, and the 

politically unpopular. 

 

Statistics on this trend are nearly impossible to gather, but, in theory, who is more likely to be 

arrested for a crime like spitting: a businessman or a homeless man? The Sarasota Herald-

Tribune reported this past month that when local Florida police could not come up with enough 

evidence to arrest two black men suspected of drug dealing, they instead arrested them for 

breaking a rarely enforced anti-spitting ordinance. “We’re going to use any tools necessary to 

get the pressure off these people in the neighborhood associations,” said the (appropriately 

named) police captain, Bill Spitler. “Obviously, there is a law. When people commit violations in 

front of us, we act.” 

 

In that same vein, a same-sex couple is more likely than a heterosexual couple to be harassed 

by police under outdated fornication and sodomy laws that remain on the books in many 

states. The non-married couple that challenged the Texas sodomy law in Lawrence v. 

Texasclaimed that they were frequently the targets of police harassment. Unsurprisingly, they 

are not only gay, but interracial as well. 

 

One of the major reasons Rushing finally filed this legislation, he tells the Phoenix, was the 

manner in which former governor Mitt Romney found, and abused, the old and forgotten 

statute that prohibits issuing marriage licenses to out-of-state residents who cannot legally 

marry in their home state. Romney ordered all city and town clerks to not issue marriage 

licenses to the same-sex couples seeking to get married in the only state that would marry 

them. The Supreme Judicial Court, which had just approved gay marriages in Massachusetts, 

nevertheless upheld Romney's interpretation of the residency statute, for while the statute 

might have been old and forgotten, it happened not to be unconstitutional and was still on the 

books. 

 

All the more reason, says Rushing, to have the legislature “get into the habit of reviewing all of 

our general laws every five years or so, in order to get rid not only of laws that have become 

unconstitutional, but also have become undesirable.” The legislature routinely reviews the 
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statutes for typographical errors and inconsistencies, he says. “Why not periodically get rid of 

laws that we no longer want?” 

 

Rushing’s bill serves as a wake-up call, more than anything, to an oft-neglected, not-so-comical 

problem with modern criminal law: the old phrase “throw the book at him” has now morphed 

into throwing a veritable library of nutty laws. It’s time to trim the criminal code down to 

manageable size, and Rushing’s bill is a good first step. 

 

 

 


