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Supreme culture wars 
From Internet pornography to the right to die, the nation’s highest court is 
venturing into dangerous territory 
 
December 26, 1996 
By Harvey Silverglate  

The Supreme Court is a strange institution: incredibly powerful, yet little understood and often 

ignored. This next year, though, promises to be one of those times when it gets plenty of 

attention. Already, in fact, the Court has agreed to render decisions on a number of politically 

supercharged issues -- pornography and the Internet, the right to die, preventive detention for 

sexual predators, and others. Indeed, 1997 will likely be remembered as the year the Supreme 

Court jumped knowingly into the culture wars. The stakes are high. What follows is a rundown 

of the most important issues. 

Internet "indecency" 

In response to the uproar over the "indecent" material that is now readily available 

electronically, Congress passed the so-called Communications Decency Act of 1996, which 

President Clinton happily signed. Because the Supreme Court has made it clear that Congress 

cannot totally ban speech among adults just because it deals with sex (unless the content fits 

the legal definition of hard-core obscenity or child pornography), the statute claims not to be 

an outright ban. Instead, it provides criminal penalties for anyone depositing "indecent" 

material on a computer network "in a manner available to a person under 18 years of age." 

What civil libertarians hope will be proved, and what a federal court in Philadelphia has already 

concluded, is that there is simply no way for a sender of electronic data to avoid having his 

communication fall into the hands of precocious children, who are at least as adept with their 

computers as their elders are. As a practical matter, such a ban, according to the Philadelphia 

court, would reduce the entire US adult population to the sophistication level of a child -- thus 

violating every adult's First Amendment right to free speech. It's a cultural conservative's 

dream, but a free citizen's nightmare. 
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This will likely to be the single most important free-speech case in a generation or more. The 

legislation is threatening in more than one way. It's not just that any particular kind of speech, 

or any person's speech, could be subject to governmental censorship, but that an entire 

communications technology -- one that is likely to supersede all other media as the major 

communications form of the 21st century -- could be subject to significant government control. 

We recently learned that the Serbian government sought to suppress a citizen uprising by 

shutting down a radio station. The station was used to broadcast news and views of 

government critics, following the government's cancellation of local elections. But 

demonstrators took to broadcasting on the Internet. Shutting down a single radio station was 

easy, but trying to close down thousands upon thousands of computers linked to millions of 

other computers proved beyond the government's capabilities. The radio station was soon 

allowed back on the air. This kind of "people power" is precisely what governments fear. 

Within the past decade, the US government and big business have lost their monopoly on 

computing power, and the advent of the Internet has allowed citizens to communicate among 

themselves and with millions of fellow citizens around the world, cheaply, quickly, and without 

the mediation of the publishing and broadcasting empires. More seriously, the proliferation of 

computerized telecommunications is making it difficult for government to control what is 

broadcast to mass audiences. 

Observers are betting that the Supreme Court will agree with the lower court and strike down 

the statute. But, while likely, this is far from a sure thing. The Supreme Court long ago allowed 

Congress to censor radio and television in order to protect the sensibilities of young children 

(the thinking: bad words and bad thoughts lead to bad deeds). Regulation was allowed because 

the government's "compelling need" to protect children could be accomplished by the 

"relatively narrow" expedient of allowing broadcast of indecency only during the "safe-harbor" 

period late at night. As a result, you cannot hear much of Allen Ginsberg's poetry read over the 

radio -- except occasionally during the period from midnight to 6 p.m. 

Still, such a safe-harbor compromise cannot be applied to the Internet, since there is no way of 

controlling when a child might gain access. A message or picture sent out at midnight could be 

retrieved in the morning or afternoon. (There are software programs, such as NetNanny, 

SurfWatch, and Cyber Patrol, that parents can use to make it very difficult for their kids to 

access sexually explicit or violent Web sites.) The question, for purposes of constitutional 

analysis, is whether the Internet is more like radio and TV (hence subject to fairly heavy 

regulation to protect kids) or more like newspapers (subject to very little). As civil libertarians 

argued successfully to the court in Philadelphia, the Internet is not like radio and television and 

cannot be subjected to the same censorship constraints. 



3 
 

If the Court rules in favor of the Communications Decency Act, not only will the Internet fail to 

fulfill its destiny as a revolutionary and democratizing communications medium, but the 

government will take over in loco parentis. We will soon see whether the Supreme Court agrees 

that raising children is the business of parents, not the government. 

Confining dangerous "sexual predators" 

The national frenzy to protect kids from the evils of sex abuse has now produced a Kansas 

statute that allows the state to incarcerate sex offenders  even after they have served their full 

prison sentence. But from a civil-liberties perspective, this statute is far worse than it first 

appears. The Kansas Sexually Violent Predator Act of 1994 covers anyone found "beyond a 

reasonable doubt" 1) to suffer from a "mental abnormality" that leads to sexually violent 

offenses and 2)to be likely to repeat such offenses. The real problem is that the law also applies 

to persons who have only been charged with a sexually violent offense; these people may then 

be incarcerated for life if they are found to be psychologically unfit to stand trial. We already 

have civil-commitment laws, ruled constitutional years ago, which state that certifiably 

mentally ill people who are determined to be a threat to themselves and others may be 

confined until no longer dangerous. The Kansas statute takes this one step further, permitting 

incarceration of those whom "experts" and a court predict are likely to be sexually dangerous 

because of a mental abnormality (even if the abnormality is not a recognized psychiatric 

diagnosis). This caused the Kansas Supreme Court to declare the law unconstitutional. 

What civil libertarians fear is that this will lead to incarceration of anyone thought to be 

potentially dangerous -- that is, incarceration for committing what George Orwell called 

"thought-crime" rather than for doing something illegal. It is chilling logic: we lock up citizens 

who seem dangerous and whom we predict will do bad things. Perhaps even more frightening 

is the response to all of this by the state of Kansas in its brief filed with the high court. The 

statute does not provide punishment, the brief argues, and it is not even a criminal statute; it is 

aimed at protecting society while "treating" the "abnormal" individual. If lifetime incarceration 

does not constitute punishment, then we are truly entering an age where a new vocabulary -- 

Orwell called it "Newspeak" -- has triumphed. 

English-only laws 

A citizens' group, Arizonans for Official English, persuaded 50.5 percent of their fellow citizens 

to adopt, by a 1988 voter initiative, a law that prohibits state and local civil servants from 

transacting official business in any language other than English. A civil servant who happened to 

know Spanish succeeded in getting the law declared unconstitutional by the US Court of 

Appeals on the grounds that it interfered with her First Amendment right to communicate with 
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Spanish-speaking Arizonans with whom she came into contact during the course of her official 

duties. The employee claimed that the law also interfered with the free access to information 

by Spanish-speaking citizens. Arizona, for its part, claimed that the law was a fair exercise of the 

state's legitimate interest in, among other things, promoting unity through a common 

language. 

It is a subtle case -- and an important one. Some 20 states have already designated English as 

the official language. Such laws have become a political football between those who view 

excessive immigration as a threat to the cohesiveness of our country, an impediment to the 

integration of foreign-born citizens into our society, and those who view such culture hawks as 

smitten by an unbecoming xenophobia in what is, after all, a nation of immigrants. 

(This is a free-speech case. It does not involve the question of whether, for example, official 

government forms should be printed in more than one language -- a somewhat troublesome 

practice.) 

However, there is a good possibility that the question of the constitutionality of such laws will 

not in fact be decided in this case, since the state of Arizona refused to appeal when the law 

was thrown out by a lower court, and the appeal to the Supreme Court was pursued by the 

citizens' group that sponsored the initiative. Also, the civil servant at the center of the case has 

resigned from her job, raising the possibility that the specific case between her and Arizona 

might be "moot" -- that is, no longer an active controversy requiring a court decision....... 

Physician-assisted suicide 

The "right to life" has become a fixture of the culture wars. While there are many people who 

are truly devoted to life and oppose abortion as part of this philosophy, there are many others 

who, as Barney Frank has sagely observed, believe that life begins at conception but ends at 

birth. 

The case of Vacco v. Quill promises to be interesting. The US Court of Appeals in Manhattan 

declared unconstitutional a New York statute that provides criminal penalties for any act that 

"aids another person to commit suicide." This law includes within its ambit a physician who 

assists a patient in killing himself painlessly, even when the patient is mentally competent to 

make the decision to end his life rather than continue suffering with no hope of a cure. 

Many of those in the anti-abortion movement also oppose assisted suicide, and the case has 

divided the life-at-all-costs crowd from the leave-government-out-of-our-intimate-decisions 

folk. Yet, all politically inspired hysteria aside, the case does raise profound philosophical and 
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legal questions about where personal autonomy ends and state authority begins. It also brings 

up ethical issues for the medical profession, concerning, for example, the line between merely 

passive refusal to administer extraordinary artificial life support and more active engagement in 

voluntary euthanasia. 

Paula Jones v. The White House 

And last but not least, there is the question of whether President Clinton should have his life 

(and the nation's business) interrupted during his presidency, by being forced to defend himself 

against the well-publicized allegations by Paula Jones. Did Clinton, while he was governor and 

she was an employee of the state of Arkansas, lure her to a hotel room, pull down his pants, 

and try to entice her into giving him a blowjob (or, as her lawyers more clinically put it in the 

brief to the Supreme Court, "made a series of verbal and physical sexual advances toward Ms. 

Jones, and undressed himself from the waist down"), thus violating her rights? 

The federal district court ruled that the case could not go forward until Clinton left the White 

House, as it would be an unconstitutional intrusion into the chief executive's duties (one resists 

the temptation to say "affairs") by the judicial branch of government. The Court of Appeals 

reversed the district court's decision, however, insisting that Jones has a fundamental right of 

access to the courts, and that the case could readily be managed by the trial judge so as to 

interfere as little as possible with presidential duties. Clinton managed to get the Supreme 

Court to agree to hear this dispute, just in time to avoid responding to the allegations, under 

oath, prior to the 1996 presidential election. Having accomplished that much, he now seeks to 

keep the lid on until he's safely out of the White House. 

This tawdry little case raises a serious question: whether, or to what extent, high government 

officials should be immune from the same rule of law that governs the rest of us. It's true, of 

course, that Clinton is very busy these days, handling domestic and foreign affairs (there we go 

again), not to mention trying to dodge various independent counsels. 

However, Chief Justice John Marshall did state, in an 1807 case involving the prosecution of 

Aaron Burr, that "the President of the United States may be subpoenaed, and examined as a 

witness" in a court of law. Presidents have, from time to time, been involved in litigation, either 

as parties or as witnesses, while in the White House. President Clinton himself has testified (by 

videotaped deposition taken at the White House) at two Whitewater-related trials of former 

partners or colleagues from Arkansas. (He raised no objection in these cases, presumably 

because his testimony was needed to aid his friends.) Presidents Theodore Roosevelt, Harry 

Truman, and John Kennedy were sued during their tenure for acts committed prior to becoming 

president, and Richard Nixon got famously entangled in judicial proceedings that ended with his 
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resignation from office. Ronald Reagan, too, testified in trials of his former subordinates, via 

deposition. 

There is an even more profound point to be made, though. Clearly, Clinton is not the only busy 

person in the country who finds him- or herself annoyed by lawsuits, some legitimate and 

others false or frivolous. (Since Paula Jones admits that Clinton did not threaten her with 

dismissal from her job if she did not comply, and since Clinton did not use force, there is an 

argument that Clinton's conduct, although reprehensible on a personal and moral level, should 

not be seen as actionable "sexual harassment," and should not take up the time of an already 

overloaded judicial system.) One answer is to insist that everyone be equally subject to the 

threat of litigation; that way, courts and legislatures and presidents will become more aware of 

the excesses and abuses of the legal system, where citizens are encouraged to sue for every 

slight real or imagined. 

Since it's true that, in a free society, the goal should be to limit the aspects of life subject to the 

whims of government and the courts, it does not help the rest of us to fashion special rules that 

protect sitting presidents (or, for that matter, legislators and judges) from a litigation system 

out of control. 

  

So, dear reader, sit back and relax, and let's see how the wise men and women on the Supreme 

Court handle these hot potatoes. From this observer's perspective, it would be nice if the Court 

recognized that there must be a line marking the end of government control and the beg inning 

of individual liberty. The Court would do well to recognize that citizens should indeed have the 

right to communicate with one another without the government declaring certain subjects off-

limits; that they should be allowed to speak to one another in the language of their choosing; 

that they should be punished for bad acts, not bad thoughts; that they should be allowed to 

enlist their physicians to end unbearable terminal suffering; and that those who make and 

enforce the laws should be subject to those same laws, so that our leaders might have more of 

an incentive to pass legislation that is wise and fair to everyone. 

Harvey Silverglate is a contributing columnist on criminal law and civil liberties. 

 


