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Torture-tapes template 
Bush-administration lawyers could be nailed for their role in destroying evidence in the  CIA 

scandal, thanks to a quiet Connecticut child-porn case 

By HARVEY SILVERGLATE  |  December 16, 2008 

 

Did the Bush-administration lawyers, and the CIA operatives they advised, commit obstruction 

of justice by destroying the now-infamous CIA-interrogation videotapes? A recent but little-

known obstruction prosecution in a Connecticut federal court sheds light on how this pivotal 

question is likely to be resolved, and could serve as a template for how the Department of 

Justice will prosecute those involved in the tapes scandal. 

 

In October 2006, officials of Christ Church of Greenwich approached well-reputed local attorney 

Philip Russell for legal advice when they discovered child pornography on a church computer 

assigned to its organist, Robert Tate. After considering the options, Russell advised the church 

to fire Tate, recommended to the dismissed employee that he obtain his own lawyer, and then 

destroyed the computer’s hard drive. 

 

Many lawyers — myself included — might have advised and acted much as Russell did. Had he 

left the images intact, he would arguably have put the church, and himself, at further risk of 

being prosecuted for the possession of contraband. Child pornography, like heroin and a few 

other such items, is in a legal category that makes it criminal to possess under virtually any and 

all circumstances. 

 

Had Russell handed over the laptop to the FBI with the hard drive and files intact, he could have 

incriminated his client — the church, or its officers. And unless the FBI believed that no church 

official knew about or condoned that particular use of the church’s computer, the church could 

be liable for the hard drive’s contents, because it technically owned the computer.  

Advising a client about what to do with contraband found on its premises is one of the most 

challenging scenarios a lawyer faces, requiring difficult and controversial judgment calls. 
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Lawyers and legal ethicists differ as to how it should be dealt with under various circumstances. 

Yet federal prosecutors in the United States Attorney’s Connecticut office shocked nearly 

everyone, including members of the Connecticut bar and legal experts, when they indicted 

Russell in February 2007 on obstruction-of-justice charges for destroying the pornographic 

images. 

 

The FBI had begun investigating the church’s organist three days before Russell destroyed the 

hard drive, but the fact that Russell had no knowledge of the investigation was irrelevant to the 

feds. This is because he was charged not under traditional federal obstruction-of-justice 

statutes — where one has to know of the existence of an investigation in order to be guilty of 

obstructing it — but rather under two relatively new provisions of the so-called Sarbanes-Oxley 

Act, named after its legislative sponsors. 

 

Sarbanes-Oxley makes it a felony, punishable by up to 20 years in prison, for anyone to 

“knowingly alter, destroy, [or] mutilate . . . any documents or tangible object with the intent to 

impede, obstruct, or influence the investigation or proper administration of any matter.” Under 

that extraordinarily broad law, destroying materials can be considered obstruction even when 

no formal investigation has begun and no subpoena has been received. Indeed, no inves tigation 

ever has to begin in order for there to be a violation of this law, as long as the person who 

destroys the materials understands that an investigation could follow, or that the materials 

might be useful in the “proper administration of any matter,” whatever that might mean. 

 

Congress enacted Sarbanes-Oxley in 2002 to boost investor confidence following a string of 

high-profile corporate-accounting scandals — starting with the Enron fiasco — in which a large 

number of documents were destroyed. The law’s obstruction provisions were dubbed “criminal 

penalties for altering documents” and “tampering with a record or otherwise impeding an 

official proceeding.” But the Department of Justice quickly applied these new provisions to 

situations like Russell’s, which are not likely consonant with Congress’s intent. (The statute’s 

official title, which may explain the scope of behaviors Congress sought to prohibit, is the 

“Public Company Accounting Reform and Investor Protection Act of 2002.”)  

 

Obstruction junction 

Sarbanes-Oxley’s obstruction provisions are the latest in a long line of increasingly vague 

congressional enactments that make it frighteningly easy for an ambitious federal prosecutor 

not only to indict the proverbial ham sandwich, but to convict the sandwich and deposit it in 

federal prison for decades. Legal and business experts who learned of the Russell prosecution 
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reacted with alarm. Mark A. DuBois, the chief disciplinary counsel for the Connecticut Bar 

Association, told Greenwich Time, the local newspaper, that he was troubled by how attorneys 

like Russell are forced to act as soothsayers. “How prescient does a lawyer need to be?” he 

asked. New York University Law School professor Stephen Gillers, one of the nation’s most 

respected experts on legal ethics, told the Associated Press (AP) that the obstruction provisions 

of Sarbanes-Oxley “upset a lot of assumptions about how lawyers can represent clients.”  

 

Connecticut US Attorney Kevin O’Connor swiftly dismissed the hand-wringing, telling the AP 

that those who “impede investigations” by “destroying evidence . . . will be prosecuted, 

particularly when the obstructionists are attorneys and officers of the court.” The new 

Sarbanes-Oxley statute, said the prosecutor, was meant “to remedy the loopholes” in prior 

obstruction statutes. The new statute eliminates the need to tie the obstruction “to a pending 

or imminent proceeding or matter” and “does not require corrupt intent.”  

 

Russell’s lawyer asked the trial judge in Connecticut, Alan H. Nevas, to dismiss the indictment. 

But Nevas agreed with the US Attorney’s office that the statute was constitutional, sufficiently 

clear, and could be applied to Russell’s actions. He ordered the case to trial. Rather than risk 

landing in federal prison for the better part of two decades, Russell plea-bargained and pleaded 

guilty to a charge of misprision of a felony. The misprision statute penalizes knowing about, and 

concealing rather than reporting, the commission of a federal felony. Its application to a lawyer 

in Russell’s position — representing a client in possession of contraband, to whom the lawyer 

owes a legal and ethical duty of confidentiality — is highly dubious. 

 

Given the plight of Russell, one naturally asks why Bush-administration lawyers, including 

Harriet Miers (former counsel to President Bush), Alberto Gonzales (Miers’s predecessor, and 

later attorney general), David Addington (former counsel to Vice-President Cheney), and John 

B. Bellinger III (former legal adviser to the National Security Council) should not be subject to 

similarly harsh treatment if they are found to have encouraged the CIA to destroy videotaped 

interrogations of terror suspects. 

 

Those lawyers might even be liable under the same Sarbanes-Oxley provisions if they failed to 

give advice or take steps to preserve the tapes in advance of future investigations. Those tapes, 

unlike the child-porn case, were not in themselves inherently illegal contraband, but rather 

evidence of arguably criminal activity in which government agencies were likely to have a 

substantial official interest. Hence, the torture-tapes case would seem to be considerably easier 
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to prosecute than that of the church’s lawyer. It does not require advanced legal education to 

recognize that the controversial interrogation techniques might soon be the subject of inquiry. 

 

Such an investigation is not just hypothetical: we recently learned that the 9/11 Commission 

sought all evidence from the CIA, which would have included interrogation videos. If they had 

been available, the videotapes would have been important evidence in congressional hearings, 

independent-counsel investigations, or legal cases. In one case in which the tapes would likely 

prove to be invaluable evidence, Guantánamo detainee Majid Khan has claimed that the CIA 

tortured him in its network of secret overseas prisons. A CIA official told the court that if Khan’s 

lawsuit went forward and he was able to describe how the CIA tortured him, “it would permit 

terrorist organizations to adapt their training to counter the tactics that [the] CIA can employ in 

interrogations.” But administration lawyers might also have been concerned that the tapes, if 

shown, would prove that the government was abusing its detainees — possibly amounting to 

war crimes such as torture. In any event, the tapes were not produced for the court. 

 

Bull Durham 

After the tape-destruction story leaked, Attorney General Michael Mukasey appointed John H. 

Durham, a career federal prosecutor, to lead the obstruction investigation. Years earlier, 

Durham had investigated the Boston office of the FBI for its involvement with James “Whitey” 

Bulger and other mobsters in a variety of corrupt activities. That prosecution resulted in the 

conviction and incarceration of former FBI agent and mob “handler” John Connolly. Durham is 

reputed to be a fairly hard-nosed and relentless prosecutor. However, local newsman and 

WBUR radio host David Boeri has questioned Durham’s willingness to push the sensitive Boston 

investigation to the bitter end, noting that Durham never issued publicly a promised wrap-up 

report on the full extent of the Boston FBI mess. 

 

Even so, it is likely that Durham will end up indicting at least one or more of the actors in the 

torture-tapes matter for obstruction, probably under the Sarbanes-Oxley Act. As it turns out, 

Durham was plucked by Mukasey from, of all places, the United States Attorney’s Connecticut 

office, where he has long been in charge of major felony prosecutions. Durham must have been 

aware, if not very familiar with, Sarbanes-Oxley’s obstruction provisions through his office’s 

prosecution of Russell. If a lawyer arguably doing his duty to protect his client could be indicted 

for destroying contraband materials such as child pornography, then surely the behavior of the 

Bush-administration lawyers and the CIA operatives who played any role in the destruction of 

the tapes will be called on the Sarbanes-Oxley carpet. What’s good for the goose, after all, is 

supposed to be good for the gander. 
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Stay tuned: we will soon see whether the Department of Justice’s standards imposed on 

members of the private bar will be applied, equally, to administration lawyers and CIA 

operatives. 

 

Harvey Silverglate is a Cambridge-based criminal-defense and civil-liberties lawyer and writer. 

He is the author of a forthcoming book, tentatively titled Three Felonies a Day, concerning 

federal prosecutions brought on the basis of vague statutes. 

 


