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Why the Imus cave-in is bad for free 
speech, radio, and the whole society 
  

By HARVEY SILVERGLATE  |  April 19, 2007 

 

 

When CBS silenced Don Imus last Thursday by terminating his program under the enormous 

public outcry led by self-appointed racial-decency czars Al Sharpton and Jesse Jackson (about 

whom more later), it was not good for free speech or for racial and gender harmony. Nor was it 

good for the already low level of public discourse to which our culture and media have fallen 

prey. 

 

While growing up on the streets and alleys of the Bensonhurst section of Brooklyn, in a 

neighborhood populated about half by Jews and half by Italian Catholics, I came to appreciate 

the stings but also the benefits of what has since come to be called “hate  speech.” The stings 

were obvious; it did not feel great being called a “dirty Jew” by the kids on my block. But there 

were also benefits to it. By listening to which of the kids called me names, I knew which ones to 

stay away from. Hate speech, in other words, had what, in my later legal career, would be 

called “redeeming social value.” Besides telling me which kids hated me merely for my religion, 

I also sensed that by getting their rocks off calling me names, the hostile kids were perhaps less 

prone to punching me. So I learned never to complain to Vinnie Calladrushio’s mother that he 

was calling me names; it was not in my long-term interest to silence the expression of what he 

felt toward me. 

 

When I studied and then practiced law, these early lessons in the social benefits of hate speech 

were confirmed. I was pleased that the Supreme Court appeared to agree with me (or vice-

versa, I suppose). In 1985, a Circuit Court of Appeals declared unconstitutional a municipal anti -

pornography ordinance in Indianapolis that allowed “victims” of the sale of porn to sue the 
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purveyors for violating women’s “civil rights” by demeaning them. Supporters of the ordinance 

claimed that pornography, freely on sale all around us, resulted in the “subordination” of 

women and in turning women into “sex objects.” The Court of Appeals had declared the 

ordinance in violation of the First Amendment, because it sought to promote a “preferred 

viewpoint” on the issue of relations between the sexes, favoring only “speech treating women 

in the approved way.” Not a single justice of the Supreme Court dissented when it affirmed the 

lower court decision. 

 

The high court was similarly unanimous in 1988 when it threw out a $150,000 jury verdict 

against Hustler Magazine and Larry Flynt. The über-holy Reverend Jerry Falwell sued the 

magazine and Flynt, its (in)famous  publisher, for suggesting, in a vicious parody, that the good 

reverend lost his virginity in a drunken orgy with his mother in an outhouse. The Supreme Court 

pointed out that even acidic speech such as the Falwell parody had redeeming social value, 

pointing to parody’s long history in the US: 

 

Despite their sometimes caustic nature, from the early cartoon portraying George Washington 

as an ass down to the present day, graphic depictions and satirical cartoons have played a 

prominent role in public and political debate. [Thomas]Nast's castigation of the Tweed Ring, 

Walt McDougall's characterization of presidential candidate James G. Blaine's banquet with the 

millionaires at Delmonico's as "The Royal Feast of Belshazzar," and numerous other efforts have 

undoubtedly had an effect on the course and outcome of contemporaneous debate. Lincoln's 

tall, gangling posture, Teddy Roosevelt's glasses and teeth, and Franklin D. Roosevelt's jutting 

jaw and cigarette holder have been memorialized by political cartoons with an effect that could 

not have been obtained by the photographer or the portrait artist. From the viewpoint of 

history it is clear that our political discourse would have been considerably poorer without 

them. 

 

The Supreme Court went on to explain why even verbal and pictorial attacks that exploit racial 

and other stereotypes by “caricaturing” their victims—and that are intended to cause injury to 

feelings, sensibilities, and pride—must be protected for their social value: 

 

Were we to hold otherwise, there can be little doubt that political cartoonists and satirists 

would be subjected to damages awards without any showing that their work falsely defamed its 

subject. Webster's defines a caricature as "the deliberately distorted picturing or imitating of a 

person, literary style, etc. by exaggerating features or mannerisms for satirical effect." The 

appeal of the political cartoon or caricature is often based on exploration of unfortunate 
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physical traits or politically embarrassing events—an exploration often calculated to injure the 

feelings of the subject of the portrayal. The art of the cartoonist is often not reasoned or 

evenhanded, but slashing and one-sided. One cartoonist expressed the nature of the art in 

these words: "The political cartoon is a weapon of attack, of scorn and ridicule and satire; it is 

least effective when it tries to pat some politician on the back. It is usually as welcome as a bee 

sting and is always controversial in some quarters." 

 

More recently, the Supreme Court affirmed twice—in 1992 (R.A.V. v. City of St. Paul) and again 

in 2003 (Virginia v. Black)—that cross-burning was a form of protected speech when it was not 

coupled with actual threats of violence, but merely acted as an expression of racial hatred. 

Expressing such hatred, noted the Court, is a constitutionally protected activity. 

 

It was with all of this in mind that I undertook in the late 1990s to co-author a book attacking 

speech and “harassment” codes on college campuses. In The Shadow University: The Betrayal 

of Liberty on America’s Campuses, Professor Alan Charles Kors and I pointed out that under the 

guise of preventing “harassment” of students from what college administrators demeaningly 

called “historically disadvantaged groups,” over 90% of American colleges and universities had 

adopted speech restrictions to “protect” such students from being “offended” by mere words 

and ideas. 

 

While I was writing this book, I had two experiences that sealed my view that “hate speech” 

performed an extremely valuable social function and fully merited legal – as well as broader 

societal – protection. As I was working on the hate-speech chapter of my book, I gave a lecture 

on free speech to a group of Harvard Law School students. (I found discussions with college 

students, in contrast with the administrators who claimed to want to “protect” students from 

“offense,” to be helpful in focusing and testing my thinking.) After I finished telling the students 

why I opposed campus “harassment” codes banning offensive speech (and Harvard had, and 

continues to have, among the most stringent such codes in the country), a white first-year law 

student stood up and posed a question that I’ve heard many times since the publication of my 

book: “Mr. Silverglate,” he intoned, winding up his pitch, “I’m not saying you’re a bigot. But 

doesn’t your view on hate speech give aid and comfort to bigots?” Just as I was about to 

respond, a third-year African-American student rose to his full height and addressed his white 

confrere in these words, more or less, that are burned into my memory: “I was born and raised 

in the South Bronx, where bullets flew by my bedroom window every week. I did well enough in 

school to attract the attention of an organization that gave me a scholarship to prep school. 

From there I went to Harvard College, where I did well enough to get into the Law School. I’m 
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just a few months away from graduating. And do you really think that if someone were to call 

me a ‘nigger,’ I would be so upset as to pack up my stuff and leave to return to the South Bronx, 

rather than tough it out till graduation? Is that what you really think of me?” 

  

Needless to say, I did not have to answer the question as to whether free-speech advocates 

give “aid and comfort to racists.” It was, of course, the wrong question. 

 

Shortly thereafter, I was called to the University of Wisconsin at Madis on, where a band of free-

speech professors and students were trying to overturn a nearly decade-old speech code 

implemented by then chancellor Donna Shalala, who thus earned the nickname “Queen of 

Political Correctness.” Originally, two codes—one for the students, the other for the faculty—

had been instituted. Students had immediately gone to court and gotten the student speech 

code declared unconstitutional in 1991, but the faculty chose to live under the heel of its code 

until the issue of repeal came up in 1998.  

 

No faculty in the country – then or since – has had the courage to brave the “ban offense” 

crowd and restore academic freedom and free speech to any American campus, public or 

private. At schools where such codes have been dropped, it’s required a court decision. So 

Wisconsin would have been a first. It looked touch-and-go, and in fact some members of the 

free-speech faction had, in meetings leading up to the faculty vote, almost compromised with 

the censors for fear of losing. But the repeal motion suddenly gained enormous momentum 

when Jason Shepard, a gay-male student appointed as one of three student members on the 

committee charged with making a recommendation to the full faculty senate (the other two 

student reps were women), spoke. 

 

The auditorium in which the faculty senate met—with every seat taken and national-media 

reporters in abundance—was hushed when Shepard began to speak. “One of the things that we 

were initially surprised by is the stereotyping that members of the majority [ i.e., pro-speech 

code] did on us as three minority students [on the ad hoc committee]. Initially, they blindly 

assumed that we would support a speech code that was intended to protect us. In the most 

general sense, I, as a gay student, see this policy as paternalis tic. And I think it reinforces the 

stereotype that all minority students think the same, and don’t have the capacity or the desire 

to stand up to bigotry on our own. That’s the thing the speech code does: it assumes that all of 

us will have the same reaction to offensive speech.” Shepard also pointed out that he’d soon be 

graduating into the real world where the First Amendment allows people to call him whatever 
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they please, and so in this sense a campus where censorship is practiced is hardly preparation 

for life. He also pointed out the utility of knowing who really hates you. 

 

The impact was electric, and the applause was thunderous. The faculty speech code was 

repealed. (You can read all about it in Donald Downs’ book, Restoring Free Speech and Liberty 

on Campus (2005). And you can read my legal memo to the faculty free-speech coalition, which 

had solicited my advice, on www.thefire.org.) 

 

I was never a fan of Don Imus. In fact, I listened to his program only once, at the suggestion of a 

friend who thought Imus’s discussions with his guest authors and political figures useful and 

even enlightening at times. (I never tuned in a second time, so I guess I either disagreed with 

my friend, or Imus was having a bad day.) But I do know that I find some comfort in having the 

hate-mongers on the air, including, locally, Howie Carr and the once-suspended John Dennis 

and Gerry Callahan. I’ve even appeared on The O’Reilly Factor, jousting with host Bill O’Reilly 

over the local ACLU chapter’s support for the free-speech rights of the North American Man-

Boy Love Association (the host sought to skewer me alive on this one) and, later, over a case 

brought by The Foundation for Individual Rights in Education to eliminate speech codes on 

college campuses (O’Reilly was more favorable to that undertaking, not because he’s generally 

a First Amendment supporter, but because in that instance it was conservative students being 

censored). I believe it’s necessary to take these folks on, not to try to use market forces or 

anything else to drive them off the air. 

 

Giving the Ann Coulters of the world a platform has its uses. Even the phone calls from the 

Neanderthals among us serve an important educational purpose, just as the third- year black 

Harvard Law student and University of Wisconsin gay senior understood. Imus’s advertisers and 

employers had every right to bounce the jerk for their own commercial self-interest (disguised, 

of course, as a moral and ethical decision after listening to such paragons of virtue as the 

Reverends Jesse Jackson and Al Sharpton, each of whom managed to survive scandals that 

were considerably more troubling than that of Imus). And radio listeners had their own First 

Amendment right to change the station or even protest to management; the First Amendment 

prohibits only governmental censorship. Yet the fact remains that the public cacophony of truly 

diverse speech is now poorer without Don Imus. Liberty loses, but so does the public weal. We 

as a society were better off with Imus than without him. This is what very few are willing to say, 

for to say it is to cause the anti-hate crowd to spew hateful invective. 
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It’s sadly true that the level of discourse on radio, television, and now on the Internet and on 

blogs can seem distressingly low to those of us who’ve been around long enough to compare it 

with an earlier, kinder and gentler age – although even the earlier age was not quite the 

“golden age” that nostalgic senior citizens think they recall. But the low level of discourse is as 

much exemplified by the inane patter among television newscasters and the catering to those 

with short attention spans (30 seconds reserved for the latest genocide or other atrocity, five 

minutes for Britney Spears’s latest antics), as it is by the hate-mongers. 

 

At least listening to the hate-mongers has a redeeming social purpose. I’m not so sure about 

the latest celebrity gossip. 

 

Harvey Silverglate, the Phoenix’s “Freedom Watch” columnist, is the co-author of The Shadow 

University: The Betrayal of Liberty on America’s Campuses  (HarperPerennial paperback, 1999), 

and of FIRE’s Guide to Free Speech on Campus  (The Foundation for Individual Rights in 

Education, 2005).   

 

 

 


